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SUMMARY:  The bill draft validates the higher level appeal decisions made since November 1, 2011, 

it creates staggered terms for the members of the Board of Review, and it changes the appointment of 

the Board members. 

CURRENT LAW:  The U.S. Department of Labor (USDOL) encourages states to have a second level 

of review for decisions and determinations made by the Division of Employment Security (DES), but it 

does not require one. The General Assembly created a Board of Review
1
 to determine appeals policies 

and procedures and to hear appeals arising from the decisions and determinations of the Lower Appeals 

Department of DES. The Board consists of three members
2
 appointed by the Governor and confirmed by 

the General Assembly: one member representing employers, one member representing employees, and 

one member representing the general public.
3
 The member representing the general public is designated 

as the chair of the Board and must be a licensed attorney. 

Beginning November 1, 2011, North Carolina's unemployment insurance (UI) laws provided a second 

level of appeal to an impartial Board of Review. However, the Board was not appointed until December 

6, 2013. In the absence of a Board, the Assistant Secretary of Commerce for DES, or his designee, 

provided parties with the second level of review the statute vested in the Board of Review. In a case 

before the Superior Court in Rowan County, the Court noted that the Assistant Secretary of Commerce 

for DES did not have the statutory authority to make those decisions. According to the testimony in the 

case of Wesley A. Lane v. N.C. Department of Commerce, Division of Employment Security
4
, there may 

have been 13,000 lower level decisions and determinations appealed to the second level of review prior 

to the Governor's appointment of the Board of Review.  

BILL ANALYSIS:  The bill draft addresses two issues: the validation of higher level appeal decisions 

made since November 1, 2011, and the appointment of the members to the Board of Review. 

A party who does not agree with a DES decision or determination may seek redress in the Superior 

Court. The failure to provide a second level of review in the form required by the statute, or by a 

properly constituted Board of Review, does not irreparably harm a party who disagrees with a decision 

because the party's right to appeal to Superior Court is not impeded. However, since the issue has been 

cited in at least one Superior Court case, Section 1 of the bill draft validates the higher level of appeals 

decisions made since November 1, 2011, in two ways: 

                                                 
1
 S.L. 2011-401. 

2
 G.S.96-4(b). 

3
 The Governor made the following appointments to the Board of Review: Keith Holliday, representing employers; Stanley 

Campbell, representing employees; and Jeanette Doran, representing the general public. 
4 Notice of Appeal and Petition for Review of North Carolina Department of Commerce, Division of Employment 
Security's Decision, Docket 13 CvS 1109, Superior Court Division, Rowan County. 
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 It provides that a decision made by the Assistant Secretary of Commerce for DES or his 

designee is validated and given the same legal effect as if the decision had been issued by the 

Board of Review. 

 It removes any ambiguity concerning the proper constitution of the Board of Review by 

changing the date by which the Governor could make the initial appointments without 

confirmation by the General Assembly from September 1, 2013, to January 1, 2014. 

Section 2 of the bill draft changes the appointment of the Board of Review members and provides for 

staggered four-year terms. The bill draft provides that the terms begin on July 1 and end on June 30 of 

the fourth year and that a member may not continue to serve until a successor is appointed. Under the 

draft, two members will be appointed by the General Assembly, one upon the recommendation of the 

Speaker of the House and one upon the recommendation of the President Pro Tempore of the Senate; 

and the third member will be appointed by the Governor. The Governor's appointment will need to be 

confirmed by the General Assembly in accordance with the nomination and confirmation process set 

forth in G.S. 14-16.3.
5
 The Governor's appointee will be the chair of the Board; that member must be a 

licensed attorney and must represent the general public. One of the General Assembly's appointments, 

the one representing employers, will be made upon the recommendation of the Speaker; the other 

appointment, the one representing employees, will be made upon the recommendation of the President 

Pro Tempore. 

To achieve the staggered terms, the terms of the existing Board members are as follows: 

 The term of the member representing employers will expire June 30, 2014. 

 The term of the member representing employees will expire June 30, 2015. 

 The term of the member representing the general public will expire June 30, 2017. 

EFFECTIVE DATE:  The bill would become effective when it becomes law.  

BACKGROUND:  The General Assembly created the Board in S.L. 2011-401, but failed to set the 

salaries for the Board members. The Current Operations and Capital Improvements Appropriations Act 

of 2012, S.L. 2012-142, set the salaries for the Board members.
6
 Although the budget became law on 

July 2, 2012, the appointments to the Board had not been made by June of 2013. In recognition that the 

appointments would not be made prior to its adjournment of the 2013 Session, the General Assembly 

enacted the conditional exception to the confirmation process in S.L. 2013-224. In S.L. 2013-224, the 

General Assembly directed the Governor to make the appointments to the Board by September 1, 2013, 

and provided that the appointments made under the authority of this legislation would not require 

legislative confirmation. The Governor made the appointments on December 6, 2013. 

 

                                                 
5
 G.S. 147-16.3 provides that an appointment for an odd-numbered year should be made by May 15 and an appointment for 

an even-numbered year should be made by June 7.  If an appointment is not timely made, then the nominee may serve on an 

interim basis until the convening of the next regular session. 
6
 The chair receives an annual salary of $122,255 and the remaining two members receive an annual salary of $120,737 


